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BEFORE THE HOMN'GBLE LOKAYUKTA
Justice Manmohan Sarin
Complaint No. C-145/Loks/2009

LOKAYUKTA ONITS OWN MOTION

In Re: Complaint against Sh, Vijender Gupta (Presently a Councillor  and

Ex-Chairman, Standing Committes, MCI) regarding  scam  in
purchase of uniform for employeas of MCD & Students of MCD

Schog s,
Shei Farhad Surd L, InformantfComplainam
W

ahry Vijender Gopta ... Respondent

Mr. Malin Tripathi, Counsel for the Informant / Complainant.
Mr. Balendu Shekhar, Counsel for Respondent Sh. Vijender
Laapta.

ha. Pinky Apand, 8r. Advocete, Counsel for MCD

Mr. Tanuj Khurana, Advocate Amicus Curiaz,

hir. Rajesh Prakash, A1 (HOD, MCD

Mlr. MUK Ghai, Dy, Eduecation Officer, MCD.

ORDER

Sh. Tarhaud Sun, Councillor, received a complaint dated 200042000
from ane Sh, Dheeraj Kumar alleging ircegularities in the purchase
at uniform Tor the employess of the MOD for Rs. 5 crores &nd for

students of MOCD Schools for 15 crores. The complaint highlighted
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that the prevalent INFS&D rates was Rs. 54/~ per meter, while
procurerent of cloth was done al Rs. 75/ per meter withaut calling
foor tenders. Vide his letter dated 03052000, S$h. Farhad Suri
loracsrded the complaint te the Hon'hle Lt. Governor requesting for
an investgation into the matter.  The Hon'ble LL Governor
endarsed on the letter dated 05/03/2009 that “the complaint can he
looked into as appropriste by the Lokayukis, Delhi™.  The
Lirectorale of Vigilance, thereafter, senl the complaint dated
0042009 of Sh, Dheersj Kumar alongwith letter  dated
O505/2009 of Sh, Farbad Suri to this office, vide letter No.

F A0 DION 3867 datesd 150572009,

The complaint dated 2000472009 s against Sh. Vijender Gupta,
Councillor, who was the Chainnan of the Standing Committee of
the Municipal Corporation at the relevant time. It is alleped in the
complaint that Sh. Vijender Gupta being the Chairman of the
alanding Committes, in connivance with the MNational Textile
E‘ht‘pﬁrﬂiit‘ln (NTC) and Khadi & Village Industries Corporation
TR, placed supply orders of Rs, Five & Fifteen crores for the
purchase of uniform for the employess of the MCD and for schoo)
going children of MCD Schools, without following the tender
procedure, ignering the guidelines. The procurement of the cloth for
sehend uoilerm and the iniform for the MCD employess was done
through NTC & KVIC @ Rs. 79 per sq. mir as against DGS&D

rates of Bs, 54 per sq. mtr.
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[t was alleged that the NTC and KVIC have na infrastructure ol
their own and the procurement of the cloth through NTEC and KYIC
wias a cuneullage as cloth was purchased from  private firms
through these agencies causing a lozs o the tune of Rs. 9 1o 10
crore to the exchequer, 1t is alleped that placing of orders directly
on BTC and KVIC without the tender process was against the Gowl,
af India office Order dated 10/10/2000, by which the Single Tender
Enguiry system of procorement of cloth in respect of NTC Group

of Mills was held 1w be no longer valid,

Taking cagnizance of the Complainl, notice was issued to
respondent Vijender Gupta for enquiry Uiz 7 read with Section 2ih)
of Act and to MO w produce the record,  [n response 1 the said
notice, the Edueation Department of MCD fled a reply through
Director (Edu) MCD with regard 1o procerement of schogl
uniforrn, and the Addl. Dy, Commissioner (HGQ) MO filed reply in
relation to the procurement of uniform for the MCTY Emplovees.
Vijender Gupta, Respondent also filed a reply i response to the

TIaLice,

Procurement of Uniform for Emplovees of MOD : Hesponse of

8 O B
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Reply filed by the MCD gives the background of facts &
circumatanees in which the procurement of emplovess’ uniform
was resolved to be made trom agencies feo Mis NTO and M
KEWVIC, Reply relers o the ovder dated 05/05/2008, whereby a 5ix
rember  Conunittes was  constiieted  headsd by Addl
Commissioner (HOQ) 1o decide the rates and apency for Lhe
precurement of uniform for different categories of staft working in
MU, This Committee initially submitted its report on 23052002
snd  subseguent reports on DAAG2008 and 20:06/2008,  The
Cammittes recommended the procurement of unilorm at HOD level
ol different Depariments from Govt. Agencies e M NTC and
Mz, KVIC ac the rate fixed by Department of Personnel and

Training, Govt. of Tndia and DGS& D rates.

{0 the basis of the recemmendations made by the Committee, and
appraved by the Commissionar, a drafl preamble was placed belore
the Standing Committee on 16072008 which suggested same
amendments, Finzlly the matter was placed before the House on
IRATIN0E, vide item Neo 43 and the resolution Moo 276 was
pasaed by the Competent Authority ii.z. the Houwse of MCD)
appraving the proposal of the Commissioner dated L4/TZ008, A
eivenlar hearing Mo, D-T8AADL (HOWIE dated Z1A2008%, was
tssued regarding the frmulation of centralized pelicy guidelines for
the precurement of uniform and other livery items for the salf of

dilferent catepories working in the MCD and the HOLs were
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divected ta purchase the items of uniform from Govi. Ageney i.e.
BAVIC & NTC ab the rates approved by DOPT and DGS&D,

ensuritg the quality of uniform and other livery items.

While preposing procurement of uniform from NTC and KVIC on
DOPT and DOGSE&LD rates without tender process, the Committes
had relied on the guidelines issued vide different OM Nos, issyed
by the Department of Personnel and Training, Govl. of Indiz and
General Financial Rules, 20035, specially Rule 144 and 147, The
deliberations and discussion for selecting zgency is eviden from
the Minutes of Mecting dated 12/03/2008. The decision to procure
the wniform from these Govl. Agencies was approved by the
Computent Authority ie, Corporation vide resaliulion Mo, 276 dated

IRANTIIN0E,

The MO Ty also mentioned in i repdy that maior parchase hoave
Seen made by five departmeris Le. Fduweation, Health, Engincering,
Hedfondinre and DEMC and the forel amownt incurred in the

procnvemient af emplovees wniforn ad offier Tivery tems was about

i crore qs on the date witen the reply way filed.

Reply bv  Fducation Department  regarding purchase  of

Uniform for Sehool Children:




i, The Directorale of Education (MCT)) had filed & separate reply.
The reply filed by Divector {Edu.) states that the Competent
Authority had accorded approval for the purchase of aniform clath
[or the children of MCT) Schoal on urpent basis for the vear 2008-
0% The Department floated tender for the purchase of 1225691
mitrs of cloth as per BIS specification Mo, 15: 1181 5-1986 wilh lalest
amendment having 181 Mark and 790736 mitrs of shiriing cloths as
per BIS specitication Mo, TR:248- 1953 with latcst amendments
having IS] Mark., The tenders were floated on 25042008 and

published on 3042008 in the Newspapers at natianal level,

[0, In respense, 8 Brms purchased tender forms, out of which only 2
submitiad the tenders namely bis Vineel Colex Pol Lid B
Padma Chand Milap Chand Jain and Mss Ashish Texxile Mills. The
Techmical Evaluation Committes, however, found thas none of the
firmes had applied on the prescoilbad tender forms and ang o e
firm namely W% Ashish Textile Mills had not even purchased the
form from the office of Dy, Education CHficer (Purchase). The
Tachnical Ewvaluation Committes, therefore, recommended  the
cancellation of the tenders. When the tendst process thus failed, the
Competent Authority had given the direction 1o purchase the cloth
from Central £ State Govl. Mill on neminal basis on prioricy as there
was urpency to purchase the uniform cloth for the students. Tnothis
background, department had written letter to hMfs National Texiile
Corporation and DGS&D. The NTC bhad shown willingness 1o

uhl
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supply the cloth while the lerms amd conditions of DGS&D were
por found suitable as per the reguirement of MCTD Tor the reasons,
inter-2lia, that there would not be 151 mark on cloth, which was
necessary in view of guidelines of Bureau of Indian Standard (BIRY,
oy ensure the quality of cloth, The Competent Autharity, therelore,
took the decision to purchase the uniform cloth Tor stedents from
the National Textile Corporalion Lid., a Gavl. of Tndia Underaking.
A wark order was placed on 001072008, after taking approval tram
the Competent Authotity, for purchase of 1225691 mir. ol shirling
clinh and 790,736 mitr. suiting cloth g the rate of Rs. 36/~ and Hs,
TH- per meter, respectively.  The NTC Ltd. had supplicd the
uniform cloth as per the reguired specifcation with 181 mark and
the cloth has been tested for IS0 specifications from Shei Ram
Institute for Industrizl Research, Delhi and it met the specifications

& guality,

The Directar [Education) MDD further submitied thatl the amiznem
cloth supplied w MCOD by National Textile Corporation was not
through private firms as alleged in the complaint. The entire supply
al” uniferm cloth for MCD against the purchase order dated
171072008 has been wanufactured in Coimbatove, Muoragon Mills,
Coimbarare (a unit of Mational Textile Corporation Lid.) which has
21% looms and averape montbly fabrie production of 5 lakh meters.
All the challans, good receipts and the transport receipl eslablish the

actual supply from Coimbatore, Murugon Mill. Tt was further
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submitied that office order Mo, B{6)J3-POL dated 1001072000 does

not impose any ban on WTC, as claimed by the Complainant.

[n suppart of procurement of the uniform from NTO the department
also placed on record copy of General Financial Rule Mo, 134(i3),
which stipulates that *in case of emergency, the required poods are
necessarily to be purchased [rom particular seurces the reasons for
such decigion 5w be recorded and sL|:-|.'.-'|'u~.-'f|| of the Competent
Authonly eblained”. Tt was forther submitted thar keeping m view
the urgency to provids uniform clothes 1o the children afler the NIT
(MNotice 1o Invite Tender) was cancelled as recommended by the
Technical Eduration Committee, the depariment processed the case
o purchase ol uniferm cloth on single tender inguiry under GFR
2005 ule 134, [n view of uepency, Flon ble Mavor on 7082008,
agranted  Admimstrative Approval and Approval for Rate and
Agency in anticipation of the formal spproval by the ‘Corparation’

which came through Kesolution No. 561 dt. 03/1 172008,

Eoeply by Respondent Sh, Vijender Gupta :

The Respondent Mr. Vijender Gupta also filed the reply. 1t was
stated that the complaimt, ferwarded by 5h. Farhad Sori, Councillar,
ia an gnonymous complaint which 15 false and moorrecl. 10 1%
palitically motivated to havass the respondent. As ta the allegalions

of procurement ol cloth, it was stated thar Municipal Corporation of



Delhi is a statutory body, which tock decision for the purchase of
emplovess uniform, after it was approved by the House afier
following the duve process of law, The Kespondent was the
Chairman of the Standing Committee on 16/07200, when the
decision to purchase the Uniform for the employess was resolved
b Standing Commattes vide itemn Noo 92, The maller was placed
by the Commissiener before the [House of the Corporation on
2RNT2008 vides ilem Mo, 43 for approval. The Resolution relating
e Lhe coneract for purchase of unitorm plaged before the house vide
irem Mo, 43, was passed by the House and 11 was execoted by the
concemed authorities, theesafter, The respondent Vijender Gupta
25 sueh cannol be held liable personally for a decision taken by the
Standing Committes, of which he was the Chairman, [t was not a
decision in kis individual capacity. 1t waes submitted that complamt
cannot be made against any individual where collective decision
his been taken by an authority, Tt is also the case of the respondent
that az per Section 202 of the MO Act 1957, the Commissioner,
M is the Competent Authority, but in case of contract excceding
Rs, 2300 lakhs prior approval by the Standing Committes is
required, The respondent rubbizshed the complaint as being without

arsy basis and defamatory, containing talse allegations.
The MCD alongwith the reply has submitted documents which

theow light on the process by which the two Govi. Agencies ie.

NTC and KVIC were selected for procuring the uniform for the

el
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emplovees af the MCD and Lthe uniform for the school children
siudving o BMCD schools. Aldter the replies were Oled and
documents placed on record, it was submitted on 27082009 tha
the matwer can be decided on the basis of the pleadings and the

record,

Arguments were heard from the respective Ld-Counsel for parties

and written submissions tendered have been perused,

The issue which need to be considered in the present inguiry 1%
whether the conduct of Sh, Vijender Gupta, who was Councillor
and  Chairman ol Slanding Commitiee, MCD, as manifested in the
purchase of uniform for emplovees and school going children of
MCD falls within the ambit of allegation as defined in Section 2(h)

ol the Aot

“Allegation” in relation o a public functionary means by

affirmation that such public functionary in capacily as such

{1 has failed 1o act in accordance with the norms ol mlearty
and conduel which ought to be followed by the public
functionaries or the class to which he helongs.

{it1  has abused or misused his position to obrain any gain or
favour to himself or to any gain of favour o kimself or 1o any
other person or to cause loss or undue hasass or hardship to

any other person:



(i) was actuated in the discharge of his functions as such pullic
functionary by improper or corrupt motives or personal
mtcrest:

(ivh  allepation of corruption,  favour nepotism or lack  of
raithiulness.

iv} is or has at any time during the period of his office heen in
POSSEESIGN. PeCumary Tesources of property disproportiznale
to his knewn sources of income whether such pecuniary
resources of propetty are held by the public functionary
personally or by any member of his family or by some other

person an his hehell

Keeping in view, the definition of the term “allepation” 25 above, it
15 o be ascertained (i) what was the role of Sh. Vijendsr Gupta,
Chairman af the Standing Commitlee, in procurcment of unitorm
and in the award of the waork o NTC & KVIC for procuring the
uniform for the emplovess of the MCD and the children of MO
Schools? Whether the respondent can be held liable for a colleative
decision of the Standing Committee by being its Chairman?  {ii)
Whether the conducl of Respondent as mentioned  in these

purchases iz in breach of Section 201 of the Act,

Before proceeding further it needs, to be noted that cven when
sdrministralive decisions are taken witk dus diligence, sll there can

be chances of an erroneouns decision, 10 a person 15 held lisbhle for
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an erroncous decision @mken in admindatrative discretion, 2 wauld
adversely affect the eflective administrative functioning where an
afTicer n the admimstraton would nos venture to laks a decision or
avold the same. The person eesponsible for such a decision need
nol be held liable unless the erronecus decision is vitlaled by
extranecus factors ar ulterior considerations and lack of hona-fides.
A bona-fide decision, cven if erronecons taken in due exercise ol

administrative discretion needs 1o be prolected.

Submissions of Complaint an Amicus Curiae, Counsel Tor MCD

& Counsel for Respondent

With the above approach, let us examine the conduet of Respondent

on the allzgations made.

The Complainanl Farhad Sun assails the entire process ol the
selection of agencies 1.2, Mis NTC and EVIC for the purchase of
uniform for the eonplovees of the MCD and wunilorm for the school
children.  The comention of the Complainant s that there is
deviation from  prescribed and established procedure for selecting
agency as no tender process wag followed, The Role and Agency
Fvaluation Committee constituted by the Commissioner, vide order
Mo PAMPBCEDE2ONE 07 dated 05M52008 in the very fhst
meeting on 12/03/2008, selected the apencies i.e. NTC & KVIC on

the basis of various office memerandom issued by the Departiment



ab Personnel and Training.  This Committee also had traversed and
gone beyond the terms of reference given by the CEL letier dated
050572008 which, imter-alia, provided that the Commitiee has 1o
determine Lthe rate and ageney lor procurement of uniform, assess
the approximale quantity of the various types of uniform, workout
the vigbility and fessibility of the selected agencies with regard 1o
their capacity and verify their physical existence. Further to work
aul and evaluate the madalities of the technical and financial bids of
the companies which would be eligible to tender tales as pat
standards norms and provedure. Tt was also 1o ensure quality check
timough  Govi, appeoved Laboratories.  The above terms of
reference had been ignored and the Committee constituted by the
Commissioner, vide its order dated 03/05/2008, decided about the

apancies o 120052008, iself

sh. MNalin Tripathi, Counsel for the Complainant submitted that the
ageneies for procurement of unitorm for the MCD emplovees, were
selected  before  ascerlaining  the  requirement  of  different
departments, withoul verifying theiv physical existence, judging the
viability and the capacity of the agencies, 1o mest the demand,
which was 1o be worked out before finalizing the rate.  He
submitled that the Commissioner vide his order dated 00672008,
had directed the Committes to re-examine the whole issue in the
light ol the comments / chservations made in the mesting of the

semor officers and  re-submit the proposal.  This order of the



Commissioner dated 10/06/2008, conveys that he was not satisfied
with the Commitles for not having adopted tender pracess, [t was
further comended that the single tender enquiry adopted Tor
procurement of uniform lor the school children was  hardly
satisfactory.  The reliance on Rule 154(1) of General Financial
Rules-2005 was misplaced s there is nothing on the record 1o show
that there was any emergency for procurcment of Gie unilorm,
Thus, 1t was argued that the deliberations of the Commitice
demoenstrate that it did not follow the “terms of reference” in the
arder of the Commissioner dated 05/0572008 and instead straight
away  proceeded with selecting and calling KVIC and NTC as

agencies for procurement of the uniform.

sh. Tanup Khurana, Amicus Curiane, also submitted 1hat the
provedurs opted by the Committee in selecting the agency was
against the “terms of reference™ in the order dated 05/03/2008, as
tenders were not invited which was mandatory as per General
Financial Rule 2003 and the agencies were selected withoul
following the mles. He refer 1o the OM No.o 171201 1{a)%4 dated
202005 as per which all the purchases are to be made through
duly Constituted Purchase Committee and if the value of the goods
exceed 23 lakhs then the only procedurs is to invite tender by
aclvertisement, subject to exceplion in RBule 151 and 134 of GFR-

20005
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Mao Pinki Anand, L Sre. Counsel appearing tor the MOD
countered this argument relving on provisians of the GFR 2003 and
various office memorandums  issued by the Department of
Personnel & Traming. It was contended that the Comemittes had
goene through numbers of office memorandums which. inter-alia,
pravide tor procurement of unitorm from Government agpencies
withour even following GFR. They alse provide that summee
unilomm should be procured only from the authorized ageney af
MU and BAIC an the approvesd cates, It was also subreattes] tial
GFE 144 had reserved the items of hand spun and hand wiwen

textiles for exclusive purchase from KVIC.

it has further submitted that the Committce constituted by Lhe
Commissioner has noted in the rveport dated 06/062008 and
clarified that KVIC and Mational textile Corporation Lul. are the
units of Govi. of India Undertakings, theretore, the uniform items
may be procured from these agencies al the rates approved by the
powl, al’ India / THES&DD rates withaul opting Tor the competitive

bid / render process,

The Tl Counsel had also ceferred to the problem [aced in the

carlier procurement of unitorm,

Me. Pinki Ansnd, Ldo Sr. Counsel Turther  sobaeits that the

justificatiom and rationale, behind procurement through NTC and



BVTC was, that these apencies had offered to supply the uniferm
according to the approved rates, It was also submitted that there
was no qustification for the purchase of uniform lor differem:
departments of MCDY at the central level by uniform cell, due 1o
shortage of stafl’ and arrangement.  As the unifirm could not be
chatribured to the employees of the MCD for last many vears when
the uniform was purchased in bulk quantity in central store by the
uniform cell, it was therefors, considered mars appropriate by the
Committee that the Head of Departmenmt (HODY of warious
departments of the MCD purchase arlicles of uniform direstly from
the specified agencies as per their departmental vequirement. The
Commuilee had considered the relevant OMice Memorandim issuecd
by the Department of Pegsonnel and Training for selecting the rates
and agency and only thereafter recommended that uniform items
may he procured from KVIC and NTC at approved rates of Gewt
ol [ndia 7 T3GS & Ty without opting for competitive bidding through
tender process and  further that all the HODs depending on the
availability of finance, sources ! budget, upte date afficial orders ¢
circulars and the affice Order Noo 147200500 A dated 2170 172005,
may purchase the uniform, according to the rules made by the
Departmental Purchasing Committee. Thus, it was emphasized by
the Ld. Senior Counsel that there was na irregularily in selecling

agencies for procurement of the uniform ol the MCD Employees.

16




The Ld. Counsel for the RKespondent 5h. Balendu Shekhar
submitled that the complaint was politically mativated and the
allegations are not suppotted by any evidence. The respandent had
no lepal authority o take any independent decision in the matter as
Chairman of the Standing Committee.  Accordingly, he cunnot be
held responsible. persomally for the decision of the Standing
Commitice, which was approved by the Municipal Corperation
also.  He referred to Seetion 44 and 46 of the Delhi Municipal
Corparativn Act, 1957 and submitted that Section 44 in particular
deals with Constitution of the Standine Committes and submits chat
it 15 broad based Comumities which includes members of opposition
alser. e submitted that vide Section 202 af the DM Act, 19357,
the Commissioner, MCT is the anthority 10 execurz the contract on
behalf of the Corperation.  This power 1o execule the contract is
however with a fider that in case of a contract exceeding 10 lakhs,
prier approval of the Standing Committee is required. The Ld.
Counzel submitted that the recommendations of the Sanding
Commitiee cannot be atirbuted o the Respondent  She ¥ijender
Gupta, personally, just because he was the Chairman of the
sranding Committce. The decision or recommendations ol the
Committes are collective in nature with the Chairman enjoving no
special prvwer or vole, The Ll Counse] has placed specific reliance
on the judgement of the Hon hle Supreme Court reported ar (2007)
S7CC 206, “Bongeigaon Rehnery and Petrochemicals Lid and

Others Vs, Ginish.Chandra Sharma™ which deals with the principle
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of “collective responsibility™. It was held that for a collective
decision by the Committee single  person cannt he made
responsible. The Hon'ble Supreme Courl observed “1F 211 fish stink
W pick one and say only it stinks is unfmic in the matier of

unanitous decizion of the Committee”

Fhe arguments / subimissions ol respective Counsels, have been
conaidered. In the present enquiry, the role of the respondent, 5h.
Vijender Gupta 2 “Public functionary™ is to be seen, whether he has
dong some act “of Commission or Omission which could fall within
the delinition of the torm allegation™ as described in Sec 2{b) ol the
Act, Forthis purpose it is considered approprizte to go through, in
briel, the procedurs followed by the committes for selection of the
agency Tor procurement of uniform for the MO employees and

vriiform o the Children of MO Schools,

Procedure for Procurement

The MO was 1o procure vnitorm bor staft and the studens of
MCD Schools,  In cesponse o the complaind, the Addl Dee
Commissioner ([T ed ils reply on 22/07/2009 and 09092009,
The Director {Education) MCL! filed & separate reply on 235072009

and 2W0E2009, First, let us examine the response of the Addl. Ty

Cormmissioner (EEC0 MO D o the allegaticons.




A Committee was constituted under the Chairmanship of Addl.
Commissioner (H) to decide the Rates and Agency for the
procurement of uniform for different categories of stall working in
MCLD vide order of the Commissioner dated 050572008, The
“terms ol reference’ inter-alia, include ascertaining the requirement
£ approximate quantity of uniform, Lo assess the wviability and
feasibility of apency with regards 1o its physical existence and its
capacity before finalizing the rates and agencies and working out
the medalities of the technical and financial bid of the companies ¢
lirms who would be eligible to tender as per standard norms and
procedure and ensuring quality check through Govt. approved

laboratories ete.

The Commitiee held its mecting and  submited reports on
25052008, 06062008 & 20006/2008 and recommended the
procurement of uniform through agencies e KVIC and NTC @
HODs level of different departments on the rate Axed by
department of Personnel and Training and DGS&D from time Lo
time. O the basis of the recommendations and after approval by
Commissioner, MCD, a preamble was placed before the Standing
Commirtee on 16072008 vide item Ne. 92 and the same was
resolved with a few amendments,  The amendments, inter-alia,
provided that the concerned department will negotiale for the
upiform rates with the supplying agency helore placing the order

and would also get it ceetified from the supplying zgency that it is



e

e

]

&

supplying the material to the MCTD on the minimum rates and i1 is
nol supplying any other arganization on rates less than the rate 31
has given ta MOCLY, The matter was put up before the House of the
Municipal Corporalion on 28072008 wvide tem No, 430 and the
same wis reselved by resolution Moo I76 dated 280772008
meorporating the amendment suggested by the Standing Conumittes
vide its resolution Mo, 267 dated  16/07/2008.  The [nfermant ¢
Complainant was himaell 2 party Lo the resolution, when passed by

the house of Munricipal Corporation.

It may be pertinent to mention here that in the anticipation of the
approval of the House, i.e. Competent Authority, circular Mo, B-
184ADCHOWO0E dated 215072008 was issued regarding the
formulation of centralized policy puidelines Tor the procuremeni of
the uniform for the staff of different categories working in MCT.
As per this ciceular the rates were also specified providing for
procurcment of terricol cloth of pants @@ Rs. 86/ par mtr. from
MTC out let anly and Polyvastra cloth for summer shien & Re, 82,5
per mtr.  from KVIC. I was clarified that rate of Polyvastra was
lixed al @ Rs, 2740 per mie by DOPL. But the rates fixed was very
lipwe i which pood quality of cloth may not be procured.  So this
item ie. Polvvastea cloth was proposed to be procured frem KO
on revised rates by D.G.5, & 1. which was Rs. 815 per plr. from
Khadi Polyvastra. It was also siated that coneerned HOD will

prchase the uniform: Gor the entire statt in their department through

0



duly” Constituted  Purchase Committee as per the OM  Na,

[722003-1CA dated 2171152005 issued by the DOPT.

The Direcior (Edvcation) MCD had filed reply on 23072008 and
33':":5'3-"}‘.UL|U wherein the entire procedure adopted for the Selection
of agency tor the purchage of Uniform for School Children has been
explained. Initially during the year 2008-2009, the department hac
Neated lenders for purchase of [2,25,6%] mirs of shiring clath and
280,756 mirs ol suiling cloth,  The notice inviting teader (NIT)
dated 25042008 was published in the Matienal Mewspaper on
A0VE2008.  In response o this NIT eight firms purchased tender
forms.  The Technical Evaluation Committes (TEC) however,
recenunended that no tendsrer had participated on a prescribed
tercder form as per terms and condition of MI1T, Hence, this tender
was null & void and therefore it was treated as cancelled, The
recommendation of TEC was forwarded 1w the Compelent
Authority  for further orders.  The Additional Commissionazr
(Ecluzation on 2352008 propesed to explore wheather any mill al
the Central Government or the State Govl. may be approached to
supply on nomination basis, This proposal was approved by the
Cormmmissioner MOD o 26052003 with direction o the departiment
to do needful on priority basizs in view of the urgency. Thereaficr,
the -:ln;:|'.-:_-:r[n1|:::'|1.:i.m'||; an enguiry letter dated 24652008 10 the Wational
Textile Corporation, Govt of India Undertaking alengwith the terms

and conditions for the purchase of uniform cloth and a letter was



alse sent to DGE&D on 4/6/2008 to explore the possibility as per
the order of the commission. The NTC responded vide letter dated
GO2008 showing its willingness o supply the children uniform
cloth, while DGSED advised the departient o visit s websie
Fhe terms and conditions of DGS&D were not found suitable for
the reason, iner alia, that there would be no mention of 151 mark on
the cloth and the Brms registered under DGS&DY rales were private
firmz.  Since the DGS&D terms amd  conditions  were nol
incomsonance with the requirement of MCD, the Department
processed the proposal of the NTC, in view ol the Rule 154
General Financial Rule 2005, which permits purchase under single
tender enguiry, A meeting was held accordingly on | B/62008
vnder the Cha‘..nmn:ahir.- of Additional Commizsicner (Education)
with the ollicers of NTC to deliberate at length on the terms and
canditions. The NOT submitted the written offer that it can supply
the uniform cloth with the [51 matk as per reguired Bls
specification at the rate of Rs. 79.00 per mtr suiting cloth and Rs.
34,00 per mir shirting cloth, The Department put up the proposal
on 30462008 for purchase of School Uniform from the NTC. On
22072008 a mecting was held with the officers of the NCT to
newotiate the rates, The NTC Lid. showed its inability 1o reducs the
rate due ta high inflation and manufacturing cost ete. Finally the
termns and condition and rate offered by M NTC Lid. were

approved by the Commission on L8/8/2008.
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Proposal was put up on 3/W2008, seeking approval of the
Corporation through Chairman. Education Commitlee, Chairman,
sStanding Comunitiee and 1lon’ble Mayor to purchase the uniform
cloth from Mis. NTC Litd.  The Chairman Education Commiltes,
the Charman Standing Committee and Hoo'tle Mayor gave the
approval on H92008, 11/92008 and 17/92008 respectively. The
preamble was moved [wr formal administrative approval and
approval for rates of sgeney for purchase of Scheol Unitorm from
Mis, NITC Led, The Education Comumiltee appraved the proposal
by resolulion Noo |2 on 162008, the Standing Committee
approved the proposal by resolution No. 694 on 6102008 and
Corporation approved the proposal by resolution Wo, 561 dated

I L2008,

Prior to supply. the samples received from Mis NTC hd. were ool
tested lrom the Sheivam Institute for Indusirial Research (SIIR),

which were found as per the required specification.

The supply was made by Mis. NTC Lwl (Govl. of India
Undertaking) from Murupan Mills, Coimbators {8 unit ol MNational

Textile Comporation Ltd.)

The response of MCD tor purchase of employees unilorm and the
response of the Dhreetion (Bducation) for the purchase of unilorm

for the school children shows that the reliance was placsd on

b
-l
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different OM issued by DOPT and General Financial R:_ﬂ«-:.:e- fior the
purchase of uniform for the emplovees,  The Depariment of
Education relied on Rule 134011 which provides for procurenent
fram a single source in case of an emergeney. 1t however privvides
that reason for such a decision is v be recorded and approval of
LCompetent Authority is to be obtained. Meaning thereby, if there is
ar emergency then procurement can be done [rom a single source
by adopting the procedure of single tender enquiry provided, it is

approved by the Competent Authorily.

So far as, the unilorm for staff is concerned the Rule 144 GFR
provides that sl tems of Hand Spun and Hand Woven Textiles and
Handloom Textiles are te be purchased exclusively from KVIC.
Rule 147 (1} provide lor purchase of goods directly under rate
contract, in case lhe procurement is on Central Purchase
(hgantzation (g, DGS&LD) vate contracl.  Thus the process of
selection of rate and agency for supply of uniferm to the MOCD stalt
and schaol children is based on GFR and other Memo issued by

Deptl. of Personnel and Training feom time to ime.

The Counsel [or the Complainant had subanitted that there was a
violation in the general procedure for procurement. 1t was
submilted that when the Commissioner constituted the Committec
or 37372008 lor Lhe selection of rate and agency for procurement of

uniform it gave specific terms of eeference then the Commities so
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comatituted  should have acled accordingly bty following  the
procedure ol Leap bid svstem i.e. the technical bid and Gnancizl bid
However, the Comumiltes constituted on 5/5/2008 in i1 very firsl
meeling on 12752008 decided about the agencies withowu: even
ascertaining the requirement and the capasity of the agency Lo
supply. The Ld. Counsel for the MCD), howsver, sulinitted that the
Committes constituted on 57572008 in its meeting on [2¢5/2008 had
deliberated at length on issue of selecting rate and agency and relisd

upon number of ObMs and GFR Rules.

The minutes of the meeting held by the Commitiee on 12052008
show that the Commiltes constiluted to decide the rate and ageney
want through different (1M, Nos. issued by the DOPT and other
related Circulars. The Report of Committes dated 23/3/2008 makes

it evident that the Committee in s meeling dated 1275/2008,

LA

LASEA2008 and 1632008 cxamined not only orders and citculars

issued by the Department of Personnel and Training, Govt, ol Tndia
campilad in Muthuswamy™s and Bivinda’s Swamy compilalan ol
uniforn for orders received wplo May, 2007, the issue of purchase
of uniform for the staff at the central level by the Uniform Cell was
also discussed. Considseing the shortage of staft in Uniform Cell
and non distribution of uniform to staff by the MCD for the last
many wvears, the Commiites considerad it appropriate that the PD0s
may purchase the items of uniform directly from the prescribed

agencies, keeping in view, the departmental reguisition, quanlily,
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calour and quality accordingly.  Tn the report dated $/6/200%, the
Committee discussed in detail, the capacity of KVIC and NTC, the
assurances given by these zgencies thal they will supply the
miterial on the preseribed / approved rates and after considering the
viability, capacity and the physical existence of the agency 10 meel

the demancd the name of these agencies were recommendid.

It was submitted that the KVIC and NTC are the units of Govt, of
India. The Committee afler considering the offer of the KVIC and
the WTC to upply the uniform on approved rates had recommended
that uniform may be procured from KVIC 7 NTC at the rotes
approved by the Govi ol India and DGS & 1 withowt opting the
competitive bid and tender process,  The deliberations of the
conumittee, in this regard, arc reflected in the report dated 6202008
and alsa in the repert dated 2006/ 2008, Tt was alse argued by the
Ld. Counsel for MCD that the Conunittee also considered that the
process of purchasing uniform in central store by the uniform cel]
was nat froitful and therefore, the Committee had recommesded
that the Flead of Depatment and various Departments o MCD,
purchasze article of uniform directly from the specificd agencies as
per their departmental requirement.  Ld. Counsel for the MCL,
thus, submitted that the Commitiee did not travel beyond the terms
o reference and acted within the confine of the provisions
providing for procurement of uniform as per the GFR 2005 and

varicus OMs applicable on the issue.  This decision ol the

i
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Commiltee was approved by the MCD vide resolution Mo, 2746
dated 2852008 for purchase of emploveess uniform on DOPT &
DUSED rate from KVIC and NTC by direct purchase based on
GEFR Rule 144 & 147 and various OMs of the Govt, of lndia, The
Commillee has deliberated on the issues exiensively and therealier,
sunmitted report which was approved by the Commissioner, the
danding Committee with some amendments and finally by the

House {of-Corparation] vide Beselution Mo, 276,

Causing Financial Loss te the MCD

lhe Tl Counsel for the Complainant argued that the best
campetitive rates are offered in zn open bid and there was no reason
ar ground o go for single tender enquiey. 1t was submitted ot
NTC has only twa functional mills and KVIC had no production
bat procured gaad from others, Therefore, the real beneficiaries are
the suppliers and the actual manufacturer through whom NTC and
KWIC made their purchase. Therefore, it was necessary fo ascertain
who Lhe bensliciaries were in the entive process and to whom the

pavments made by the MCD were disbursed.

The response of the Ld. Counsel of the respondent, MOD was that
no [financial loss has been caused o the MOD. The NTC and the
EVIC have clarified in their communication that they supplied

material on the rate fixed by DGS&D and DOPT, The leiter dated

Fead
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L47722009 {Annexuce-Y111, paps 52% on behall of KVIC o
Adeitional Commissioner (HO) MCD shows that 11 has been getling
supply order from dilTerenl Departments of the Govi. of India
without any tender process. 1t also confirmed thar whatewer
paymenl was made by the MCD was directly deposited in the bank
pceount OF BWVTC. The NTC in letter dated 225752009 { Annexure-
11, page-34) 1o Additional Commissioner (HO) MCTY stated that it
has two full fledged composite textile Mills viz, Tata Mills located
al Mumbai and Coimbatore Murogon Mills, located at Coimbatare
which has been awarded [S5]1 Certificate by BIS. Tt bas its own
ranulaeluring facility o produce quality fabwic. 1t also contirmed
that whatever pavment was received from the MCD agmnst the
aoods supplied by NTC has been deposited ¢ transferred in NTC
Bank account only. The NTC had alse vide its letter dated
2R/52008  (page-111) addressed to the Additional Municipal
Commissioner had cateporically assured that it will net assign any
subr comrzetor { private agencies for supplying the uniform cloths.
The ﬂuppl:-;'ing agency KWVIC and NTC in their letter dated

2TE2O08 & 12/0872008 (Page 115 & 118) respectively had issued

L)

ertificate of minimum price cateporically stating that they were not
supplying liveries items to any other organization on the rates less

then Lthe rate quoted for MOCT.

Thus, it was not shown how the selection of KVIC and NTC for

purchase of uniform for the staff of the MCDY and the Schoot




Children has caused financial loss e the MCD.  Mere allegation
that WTC and KVIC procored material from private agencies in
collusion  with  Respondent, thereby  causing loss 1o public

excheguer to the tune of 9-10 crore, withoul any substance and

traterial is not sufficient and thus cannot he aceepled,

itole of the Respondent

A has already been observed above, the purpose and scope of the
enguiry was e ascertain role of the Respondent, Vijender Gupta in
selection of the Agency ie. NTC & KVIC for procurement of
uniform, The main allegation was that Sh. Vijender Gupia seleciad
these agencies which werg incapable to meet the reguirement of
uniform  for the staff and the schoal children and thus, these
apencies procured the items from different suppliers who wers the
main bereficiaries. Sh. Vijender Gupla thus cormered 10 9 10 1D
crare of rupees and wtilized about 3 crore out of this, in the election.
This allegetion in the complaint of 5h. Dheera] Kumar i3 without
any suhstance. Mo such material has come on the record or
supmirted on behalf of the complainant o sugoest that the supplies
were made by the KVIC & NIC by precuring the same from
different supplietrs, The Ld, Counsel for the complainant and the
l.d. Amicus Curize argued that Sh. Vijender Gupta being the
Chairman of the Standing Committee failed in his duty 1o comply

with the provisions of law, GFRE and thus erred in not inviting
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tenders and financial bids and thus he has caused loss 1o the public

exchaeguer.

[7 waz submitted thet the process to purchase uniform was stasted
without any appraval of the House (Corporation] on the basis of
“anticipated approval” with the approval of the respondent 1.2 She
Vijender Gupts in his capacity as the Chairman of the Standing
Commirtes, It is submitted that the expenditure thus incurred has
resulted in huge financial loss and Lhis has happened because of the
role plaved by the Chairman of the Standing Committee without
which 1t was not possible for the MCD official 10 go in for purchase

2 single tender enquiry basis.

The L. Counsel for the respondent bas vehemently argoed that the
complaint was politically motivated.  The respondent cannor be
stiributed  motive  for the recommendation of the Standing
Committee as it was a collective decision. The Chairman of the
Standing Commitiee does not enjoy any special power.  Moreover
the Standing Conunittee constituted L 44 of the DMC Act is
broad  Basis Commiltes which alse includes Member of  the
Opposition, any  decision taken by the Standing Committes i5 a
collective decision and s Chairman canned be attribaited any
special rale and the consequent liability for approval of a particular
proposal. It was also submitted that Section 202 of the DMC Act

provide thet Commissioner MCT) can execuie coniract on behalf of



the Corporation with the  rider that a contract shove 10 crare
approval of the Standing Commirtes is required.  Thus, the

contractual powst vests in the Commissioner.

The Ld. Counsel for the respondent relied upon a judzement of
Hlon'ale Supreme Cowt cited as Bongaigaon Refinery and
Petrochemical Lud and other Vs, Givish Chandra Sarma (2007) 7
SCC 206 and based on the ratio of the judgement  submitted that
vespondent cannot be held liable for any “eollective decision™. The
Hen'ble Suprems Courl while dealing with principle of collective
responsibility in the judgement has observed

“It is not the respondent alone who can be held responsible when
the decision was aken by the Committes, [f the decision of the
Commitiee stinks, it cannat be said that the respondent alone stinks:
it will be arbiteary. 10 all fish stink, to pick one and say it only
stinks i3 unfair in the matter of uwnanimous decision of the
Committes”, Thus, a collective decision of a Committes cannot be
usedl W hold s Chairman or any other Member of the Committes
Bable For the bad decision.  Further the decision of Sclecting
Agencies has passed through number of stages and finally approved
bv the House (Corporation).  The process followed for deciding
agencled for supply of unilorm l=aves no scope for any individual

impesing his will and influsncing the decision.
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Decisions taken - in administrative diseretion can go wrong bur 10
AEKILI B mcﬂiv-_;'l'nr a such wrong decision withous anyv evidence of
mala-fide inlentwon will not be justified.  The enquiny iz nor o
ascerlain whether decision of the Committee iz selecting NTC &
EWVIC as agencies for supply of uritorm Tor MOT? Stall in various
Departments and uniform 1o School Children waz bad. but o
asceriain whether respondent had vsed his position being Chairman
of Standing Commirtee in selecting these agencies wilth mala-lide
mtention, and whether these agencies procured material from
private suppliers with whom the respondent bad any nexus and
congequently loss Lo public excheguer (o the fume of @ — 10 crore,
The Standing Committes wide s resolution MNoo 276 dated
LASZO0R had discussed the proposal of the Commissioner for
procurcment of umiform for the staff of different categories n
MCEY,  The resolution reflects that the Standing Committee
deliberated on the proposal and also suppested amendments, It
sugpested, imet alia, that the department shall negotiate with the
uniform supplying agencies for discount hefore placing the order
and it will alse got a certificate from the supplying agency that it is
net supplying the material 1o any olther organizalion on rates less
than the rale it has given for MO Dath these amendments made
by Standing Commiiles in the proposal of the Commissioner wers
apparently to sateguard the financial interest of the MO} wilk a
direction to ke steps for negotiating the price. [ has already been

mentioned that KVIC and NTC supplying agencies had given the

fad
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minimum price certificate and the department alse negotiated

hefore the supply was made,

So far as the question of selection of the agency is concerned the
Conunittee appointed by lhe Commissioner vide itz arder dared
332008 relied upon GTR Rules 2005 apd different Obds and alter
due deliberation and discossion selected the agencies. The minutes
ol meeting dated 12/0372008 make it amply clean. The Fdueation
Deparument also relied upen Rule 1534017 GFR 1o select the agency
lor supply of the School uniform and adopted the process of Single
Tender Enguiry, bath these proposals were lnally approved by the
Howse [Corporation).  Therefore, to attribute the responsibility for
the decision of selection ol agencies lor supply of uriform selely to

the Standing Committee and particularly to its Chairman is not

justified. The allepation that NTC & KEVIC had no production

capacily and they procured material from sub-contractors £ private
agencies who had nexus with respondent, is not supported with any
credible evidence, rather 10 seems w be 2 fas-fewched allegation.
MTC has certified that the cloth supplied is manulaciured from their
mills in Bombay Coimbatore.  While KVIC in their letier

cortifieatin dated 14772009 clacified that ne sub-contsactos had
heen enpaged by KVIC for executioly of the contract. Entire cloth

was procured [tom their own ontlets Le from Weavers £ Producers

engaged under Rural Emplavment Generation Scheme.
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The  enguiry was with regard to the conduct of 3h. Vijender Gupia
Lo aseertain whether his act as Chairman, Standing Committes in
approving proposals (v purchase of uniform from NTC & KVIC,
fell within the confine of the term ‘allegation’ as defined in section
2 by otihe Act, It deeds w be emphasized that Respondent was not
the final authority in the decision-making process in which the
Agencies was selected nor he initiated the proposal. The Standing
Committee, while approving the proposals, ook a collective
decision, which was finally approved by House {of-Corparation),
The allegation of collusion between Ms NTC and Ms KVIC on ane
haed andd [*'L'E-'E-pl.‘."l'l.lif_'r.'ll on the other is without any basiz.  Fuether
both these apencies have ruled ot procurement fkom sub-contractor
{privae supplier and they have also issued certificate of minimum
price,  This cerification by the Supplving Apencies belies the
allegation that material was procured from sub-contractor or privats
suppliers through Ms. NTC and Ms. KVIC and Respondent was
instrumental in the deal.  Moreover, lhe matenal for uniform
procured though these apsncies was on DOGS&D rates and rates
fixed by DHOPT.  How, then, a loss of Rs, 9-10 crore has besn
caused is not comprehensible. Though, it is true that open bids
gystem may offer competitive price, bui the Members of the
Caomumattes  andd  the ollcials o Education Deptt. MCD, are
responsibie oflcers, they have deliberaled on 1ssue of selecting
pgency  lor procursment of unilorm and then ook consclous

decision o procure uniforms from Ms, NTC & Ms EVIC a0 DOPT



and DG3&D approved rates, In view of the urgent requirement.
This admamslrative discrelion, unless vitiated by demonstaled
ulterior considerations or lack of bona-tfides must be respected. The
process ol selection of Agencies Tor procurement of Unilorm, does
nol ndicate any sush lack ol bona-fides or ulierior consideratiens

or undue influence ol any person in decision making.

N
]

‘Thus, nothing has come on the record to show that respondent Sh.
Wijender Gupta has wsed or misused or abused his position io chiain
ar E"'Ill'l any Eavour o '-_-'ﬂ.ll'.l for himself or Ay other [ErEan. it
cannol b said thal he had failed o oacl o oaccordance wilk ke

norms of integrity and conduct, The Complaint is dismissed.

The file be consigned to record thereafier.
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